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Court of Appeals of the District of Columbia 


Xo. 4;)09. 

Soph IK E. Spectok 
vs. 

!Max M. Wkismax. 


.a Supreme Court of the District of Columbia. 

At Law. I 

I 

Ko. 73527. I 

Sophie E. Spector, Plaintiff, 
vs. 

Max M. 'VVeisman, Defendant. | 

i 

United States of America, | 

District of Columbia^ ss: \ 

Be it remembered, that in tlie Su])reme Court ojf the Dis¬ 
trict of Columbia, at the City of AVashin.sdon, in jsaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings liad, in the abovb-entitled 
cause, to wit: | 

i 

\ 

1 Declaration. I 

j 

Filed Jun. 29, 1927. j 

In the Supreme Court of the District of Cohimbia. 

At Law I 

j 

i 

No. 73527. I 

I 

Sophie E. Spector, Plaintiff, ! 

vs. I 

Max j\I. Weisman, Defendant. I 

The plaintiff, Sophie E. Spector, by and throngji her at¬ 
torneys, Joseph L. Tepper and David L. Blanken,Isues the 
defendant. Max M. Weisman, for that whereas (jn to-wit 
April 1, 1927, the plaintiff togetlier with other.s, at the 
special invitation of the defendant, became an occiipant of 
the Chevr(?h‘l automobile owned and operated by |said de¬ 
fendant, as liis guest for the purpose of driving to|the city 




2 


SOPHIE E. SPECTOR VS. MAX M. WEISMAX. 


of Philadelphia, Pa., from AVash'tiiii:toii, D. C.; whereupon 
it became and was the duty of said defendant to exercise 
reasonable care, dili.irence, ])rndence and skill in the opera¬ 
tion of said automobile so as to avoid doinir any injury to 
said ])lainti{T or other y)ersons in said automobile or else¬ 
where; vet, notwithstanding: his dutv in the premises said 
defendant at or near the intersection of Washinsrton Blvd. 
& ^lonroe St., B<altimore, Md., did not exercise reasonable 
care and prudence in the operation of said automobile, but 
ne<rlijrentlv and ^arelesslv caused said automobile to be 
opcu'ated at an excessive rate of speed under the circum¬ 
stances in makini*- the turn from east on AVahsinuton Blvd. 


to north on ^lonroe St., and ne<j:liii'(‘ntlv and carelesslv 

' • • • 

failed to kee]) a ])ro])er lookout for other vehicles and per¬ 
sons in or about said street intersection, and neii-li<xentlv 
and carelesslv failed to sound warnin<>' or irive 
2 timely si^-ual of his approach, and neg’li.irently and 
carelessly failed to stop after he saw or should have 
seen that he was in a position of dani»’(*r, and neirliirently 
and carelessly failed to keep his automobile under proper 
control, and neii'liii’ently and carelessly violated the traffic 
reirulations of the Citv of Baltimore, State of ^^arvland, 
witli reu’ard to riu'lit of wav ;;nd with rei^ard to left hand 
turns, and did otherwise so neoflioxmtlv and carelesslv 
operate his said' automobile as to cause it to come into 
(ollision with another automobile, which was proceeding: 
west on Washinii-ton Blvd., resultins: in the overturninir 
of said defendant's automobih', and causini’* injury and 
])ermanent disfiu-uremeut to the idaintifT, her collar bone 
sustaining: a comminuted fracture, from which she suffered 


i 2 :reat bodily and mental pain and amruish, and will con¬ 
tinue for a Ions’- time’ to suffer yreat bodily and mental pain 
and ansruish, and jdaintiff also rc’ceived a severe shock to 
her nervous system, and was otherwise bruised and injured 
in divers other parts of her body, and was oblis^-ed to em- 
ydoy sur^-ical and medical aid in and about beinsr cured of 
her injuries, and was com])elled to lay out and expend and 
will be compelled to lay out and expend in the future lar 2 :e 
sums of money in and about an (‘iideavor to b(’ healed of 


her injuries aforesaid, and by reason of the premises, the 


plaintiff was prevented from followins*- her usual occupa¬ 


tion and employment, to-wit, that of stenos^rapher, for the 
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SOPHIE E. SPEGTOR VS. MAX M. WEISMAXl. 

period of eiglit weeks; an lo lier damage in the sjiim of Ten 
111 on sand ($10,000.00) dollars. l 

Wlierefore, i)laintiff brings this suit and claims Ten 
thonsand ($10,000.00) dollars besides costs. i 

JOS L. TEPPKR, I 

. DAVID L. BLANK^N, 

Attorneys for Plaintiff. 

3 PI ea. I 

i 

Filed Jnl. 20, 1927. ! 


Pomes now the (hd'endant and for plea to the declaration 
filed in the above entitled cause says: that he denies that 
at the time and place mentioned in said declarati|on that he 
did not exercise reasonable care and y)rndence in Ithe opera¬ 
tion of the automobile mentioned therein, and denies that 
lie negligentlv and carelesslv caused said automobile to be 
operated at an excessive rate of siieed, under the circum¬ 
stances as alleged in said declaration, and denij3S that he 
negligently and carelessly failed to keep a jirop^r lookout 
for other vehicles and persons in or about said; street in¬ 
tersection, and denies tliat he negligently and jcarelessly 
failed to sound warning or giv timely signal pf his ap¬ 
proach, and denies that he negligently and carelejj^sly failed 
to sto]) after h(‘ saw or should have seen that h([ was in a 
position of danger, and denies that he negligentlyiand care¬ 
lessly failed to keep his automobile undei* pro])gr control 
a.ud denies that he negiigiuitly and carelessly violated the 
traffic regulations of the Pity of Ihiltimore or thp State of 
.Maryland, and denies that he did otherwise so negligently 
and carelessly operate his said automobile as lo cjause it to 
come into collision with anothei’ automobile; the (lefendant 
further avers that .said accident was due direcily to the 
negligence on the part of the driver of the automobile other 
than the plaintitf’s, as described in said declaration; that 
the di'fendant is without knowledge of the injuries alleged 
in sjiid declaration and said inpiries are by jthis plea 
deemed to be denied. j 

LAMAR & LA:^IAR, i 

LUCIUS Q. c. lam4r, 

Attorneys for Defendant. 



4 


SOPHTB E. SPECTOR VS. MAX M. WEISMAN*. 


Note of Issue, 
Filed Jul. 29, 1927. 




* 


Attorneys for Plaintitf—Joseph L. Tepper and David L. 
Blanken. 

Attonievs for Defendant—Lamar & Lamar. 

The last plea in the above cause was filed on July 20, 
1927. 

JOSEPH L. TEPPER, 
DAVID L. BLANKEN, 
Attorneys for Plaintiff. 

Amended Second Plea. 

Filed Nov. 14, 1928. 


Comes now the defendant in the above entitled cause, 
leave of ('ourt bein<>: first had and obtained, and amends 
liis plea by tiling* this an additional plea, designated as 
“Second Amended Plea,” and thereupon in fact says: 

That on the oOth day of October, 1927, said date being 
the tiling of the last ])ieading in the above cause, the 
plaint Iff and the defendant were united in marriage, which 
marriage rela{i()n has continued to the time of the tiling of 
this plea. 

LrtdUS 0. C. LAMAR, 


Attorney for Defendant. 


Distinct of Columbia, To ivit: 


Lucius 0. C. Lamar, being first duly sworn, on oath de¬ 
poses and states that the matters and things set forth in 
the above jilea are true to the best of his knowledge, in¬ 
formation and belief. 

! LUCIUS Q. C. LAMAR, 

Attorney for Defendant. 



SOPHIE E. SPECTOK VS. MAX M. WEISMAN. 


;> 


Subscribed and sworn to before me ;this 14 day 
of November, 1928. i 

FRANK E. CUNNING]|lAM, 

! Clerk, 

By ALF G. BUHRMAN, j 

A^st, Clerk. 
Demurrer. j 


Filed Nov. 23, 1928. 


* 


Now comes the plaintiff and demurs to the ajnended sec¬ 
ond plea of the defendant filed herein, and foi* ground of 
demurrer says that the same is bad in substance. 

TEPPER & BLANKIeN, 

T. MORRIS wamp:|.er. 

Attorneys for ^Plaintiff. 

S. i 


Memo. 1 

] 

i 

1. The said plea does not set forth facts s^ufficient to 
constitute a defense to the cause of action alleged in the 

I ^ 

declaration. i 

To Mr. Lucius Q. C. Lamar, | 

Attorney for defendant: | 

Please take notice that the al)ove demurrer wijll be called 
to the attention of the Court on Friday Decembej" 7th, 1928, 
at 10 a. m. or as soon thereafter as counsel can be heard. 

TEPPER & BLANKEiN, 

T. MORRIS WAMPLER, 

Attorneys for Plaintiff. 

S. I 

(i Supreme Court of the District of Columbia. 

I 

Friday December 2llst, 1928. 

! 

Session resumed pursuant to adjournment, Hon. Wen¬ 
dell P. Stafford, Justice, presiding. i 
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SOPHIE E. SPECTOE VS. M.\X M. WETSMAN. 


Upon consideration of the dermirror filed liereiii lo de¬ 
fendant’s plea filed herein Xovemher 14tli, 1928, it is or¬ 
dered that said demurrer he and tlie same is lierehv over- 

• 

ruled. Thereupon the plaintiff elects to stand on her 
demurrer; and it is ordered that judgment he entered on 
said Plea. To the foregoing order the plaintiff notes an 
exception. 

Wherefore itiis considered that plaintiff take nothing hy 
this action that defendant go hence without day l)c for 
nothing held and recover of the plaintiff herein his cost of 
defense to be taxed hv the clerk and have execution thereof. 
From the foregoing judgment the plaintitT hy her attor¬ 
ney of record in open court, notes an appeal to the court 
of appeals; whereupon the maximum of an undertaking for 
costs is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit the sum of Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 


Memorandum. 


December 24, 1928—$50 deposited in lieu of bond on 
appeal. 

7 A.^sigyimeut of Error. 

P''iled Jan. 10, 1929. 

* it * * • r * 


The plaintiff assigns as error committed l>y the (’ourt 
herein, the following: 

1. Overruling the demurrer of th(‘ plaintiff to the 
amended second plea of the defendant. 

2. The entry of the judgme^nt of December 21st, 1928. 

TEPPFK ifc BLAXKKX, 

T. MORRIS AVAMPLKR, 

At tome If s for Ft and iff. 

Service of a copy of the foregoing is acknowledged this 
10th dav of Januarv’ 1929. 


LUCIUS Q. C. LAMAR, 

Attorney for Defendant. 
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Designation of Record. j 

I 

Piled Jan. 10, 1!)2!). | 

! 

* * « * * I • 

i 

The Clerk of tlie Supreme Court of the District of Co¬ 
lumbia will please prepare record on appeal in this case, 
and the following papers are hereby designat(id as being 
necessary to be copied. | 

1. The declaration. i 

2. The fu’st plea tiled. '! 

2. The joinder of issue upon the first plea filed. 

4. The amended second plea filed November |l4th, 1928. 
;■). The demurrer to the amended second plea.j 
6. The minute entrv’ of the Court on December, 21st, 1928. 
7. Memo: The Judgment. ! 

8 8. Memo: Appeal noted in open Courtj 

9. Memo: Deposit for costs on appeal duly made. 

10. The assignment of errors. j 

11. This designation. j 

TEPPER & BLANKEN, 

T. ^^lORRIS WAMPLiER, 

Attorneys for Plaintiff. 

\ 

Service of a copy of the foregoing is acknowledged this 
10th dav of Januarv 1929. ! 

LUCIUS Q. C. LAMkR, 

Attorney for Defendant. 

\ 

9 Supreme Court of the District of Columjbia. 

I 

United States of America, I 

' I 

District of Columbia^ ss: | 

I 

T, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the iforegoing 
pages numbered from 1 to 8, both inclusive, to jbe a true 
and correct transcript of the record, according to directions 
of counsel herein filed, cojiy of which is made phrt of this 
transcript, in cause No. 72527 at Law, wherein Sophie E. 
Spector is Plaintiff and Max ^I. Weisman is Defendant, as 
the same remains upon the files and of record in said Court. 

I 
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SOPHIE E. SPECTOR VS. MAX M. WEISMAN. 


In testimony whereof I hereinii r, .•.ubscribe mv name and 

•> «> 

affix the seal of said Court, at the City of Washington, in 
said District, this 11th day of January, 1929. 

Supreme Court of the District of Columbia. 

[seal.] frank E. CUNNINGHAM, 

Clerk. 

Endorsed oiii cover: District of Columbia Supreme 
Court. No. 4909. Sophie E. Spector, appellant, vs. Max 
M. Weisman. Court of Appeals, District of Columbia. 
Filed Jan. 14, 1929. Henry W. Hodges, Clerk. 


(5353). 






COURT OP A^^paLS 
DISTRICT or COLUMBIA 
FILED 





Jn tijp Olourt of Apppala 

OF THE DISTRICT OF COLUMBIA. 


No. 4909. 


SOPHIE E. SPECTOR, APPELLANT, 

vs. 

MAX M. WEISMAN, APPELLEE. 


BRIEF ON BEHALF OF APPELLANT. 


TEPPER AND BLANKEN, 

T. MORRIS WAMPLER, 

Counsel for Appellant. 


THE LAW REPORTER PRINTING COMPANY, WASHINGTON. D. C. 















I 


I 

i 


I 

i 

I 

i 

i 

I 

Jn % OInurt of Apifoals 

OF THE DISTRICT OF COLUMBIA. | 

No. 4909. I 

i 

- i 

1 

I 

SOPHIE E. SPECTOR, APPELLA^jT, 

vs. I 

MAX M. WEISMAN, APPELLEI]. 

I 

_ j 

BRIEF ON BEHALF OF APPELLANT. 

_ I 

STATEMENT OF CASE. I 

The appellant instituted suit for the redo very of 
damages for personal injuries sustained by l|er in an 
automobile accident. The appellant was riding with 
the appellee who was driving the car. 

The declaration was filed June 29th, 1927 (Rec., p. 1). 
The plea, denying the negligence alleged in the decla¬ 
ration was filed July 20th, 1927 (Rec., p. 3). j 

Issue was joined on the plea July 29th, 1927j and the 
case calendared (Rec., p. 4). ! 

On November 14th, 1928, the defendant fil(j|d a plea 
entitled “Amended Second Plea,” alleging tfie mar¬ 
riage of the plaintiff and the defendant on October 
30th, 1927 (Rec., p. 4). 

The plaintiff demurred to this “Amended! Second 
Plea” and the court overruled the demurrer land en¬ 
tered judgment in the case for the defendant (Rec., pp. 
5-6). j 

1067-F—1 j 

{ 

} 
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QUESTION. 

It will be observed that the single question presented 
is the right of a wife to maintain an action against her 
husband for a tort committed before coverture, 

ARGUMENT. 

i (A) Thompson vs. Thompson. 

The case of Thompson vs, Thompson, 31 App. D. C.y 
at p. 557, and the same case in 218 U. S., at p. 617^ 
denied the right of a wife to maintain an action against 
her husband for a tort committed during coverture. 

The case at bar presents the question of the right 
of a wife to maintain an action against her husband 
for a tort committed before coverture. 

In Thompson vs. Thompson, supra, on page 558, 
this court used the following language: 

“The sole question involved is whether a 
wife may sue her husband for a personal tort 
committed during coverture.’^ {Italics ours.) 

The opinion is based upon public policy with respect 
to a tort committed during coverture] this apt language 
being used on page 560: 

“In our desire to accord to woman every right 
to which she is entitled, let us not undermine 
the basis of society by disregarding the sanctity 
of the home. Let us not furnish grist for the 
divorce courts.^^ 

It will be seen that the public policy referred to by 
this court, was that public policy which sought to 
preserve the peace, happiness and sanctity of the conjugal 
relation, and which prohibited such action, and the 
cases referred to by this court in the Thompson case 
were cases of tort committed during coverture. 

But no such public policy can be invoked in a case.* 


where the tort was committed before coverture because 
the reason for the application of the public policy 
doctrine is not present. i 

It is manifest from the entire opinion that the con¬ 
clusion reached was upon the consideration! of a tort 
committed during coverture, and not other'v^^ise. 

In the same case in the Supreme Court of the United 
States, it is very clear from the opinion tljat a tort 
committed during coverture only, was considiered, and 
not a tort otherwise committed. ! 

The Supreme Court says (218 U. S., at p. 617): 

^'The statute was not intended to give a right 
of action as against the husband, but to allow 
the wife in her own name to maintaijn actions 
of tort which at common law, must b^ brought 
in the joint names of herself and l^usband.’^ 
(Italics ours.) | 

I 

This language shows that the torts which the court 
had in mind were torts committed during ^poverture, 
because the only tort which at common law imust be 
brought in the name of herself and husbai^d, were 
torts committed during coverture. ! 

Further, the decision of the Supreme Court refers 
to the fact that the wife is not left without alremed^^ 
referring to divorce, separation, and etc., i clearly 
demonstrating that the court was considering j a cause 
of action by a wife against her husband for a tcjrt com¬ 
mitted against her during coverture. | 

The moment a tort is committed, a cause of| action, 
a right of action arises. The liability or non-ljiability, 
is then and there fixed and determined. If the! parties 
to the tort subsequently marry, no reason i^uggests 

I 

itself why a suit for such tort may not be mairktained, 
because the maintenance of such action woilld not 
in any wise tend to “undermine the basis of society by 
disregarding the sanctity of the home. Let ius not 

i 

! 

1 

I 
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furnish grist for the divorce courts/^ as suggested by 
this court in Thompson vs. Thompson. 

A reason also reverted to by this court in Thompson 
vs. Thompson denying such riglit: ^The private matters 
of the whole period of married existence might be 
exposed by suits’’ (p. 560), is not applicable to a tort 
committed before marriage. 

This court further says in Thompson vs. Thompson 
(p. 559): 

“It is true, as there stated, that a great change 
has taken place in the status of married women, 
and that they have been emancipated from 
mucli of the harshness of the common law. 
It is also true that an examination of the statutory 
enactments of the different states in favor of 
married women will disclose that the object 
and purpose of such legislation has been to 
further and promote the property rights and in¬ 
terest of married women, hut not to interfere with or 
undermine the conjugal relations.^’ (Italics ours.) 

This action sought to be maintained by appellant 
will promote her property rights, and in no wise even 
tend “to interfere with or undermine the conjugal 
relations.” 

The decision of this court in the Thompson case 
seems to be i)laced upon two propositions: 

1. That Congress did not intend to give to a 
wife a right of action against her husband for a tort 
committed against her during coverture, by Sec. 1155, 
D. V. Code. 

On this point this court says: 

“When the District Code was enacted, it was 
known to Congress that similar statutes had 
been held by various courts of last resort not 
to give married women the right to sue their 
husbands for personal torts committed during 
coverture. It was also well known that to confer 
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such a right would be radically to depart from 
the rule of the common law. It is therefore 
reasonable to believe that, had Congress intended 
such a result, it would have employed language 
so clear and comprehensive as to leave Uo room, 
for doubt or conjecture/^ (Italics ouri.) 

i 

2. Such an action would be contrary td public 
policy. 

Upon this point this court observes: 

^^Litigation of this character between husband 
and wife is vicious in principle and contrary 
to sound public policy, and we believe |not au¬ 
thorized by the Code.^’ | 

i 

1 

With respect to the first reason for the decision, 
that Congress did not intend, by the languajge em¬ 
ployed, to give such a right of action, the answer is 
obvious, the case at bar is not such a case. \ 

I 

With respect to the second reason, suggested I by the 
opinion, that of public policy, it needs but to Suggest 
that there are not the reasons present for invoking 
public policy in a case of a tort not committed | during 
coverture as are present in one committed ' during 
coverture. | 

In the case at bar no reason can be suggested jvvhy or 
how the maintenance of this suit will contravene any 
public policy. i 

(B) State Cases. 1 

In a number of the states the right of the 'fife to 
maintain an action against her husband for d t^^t 
committed during coverture is upheld under the yarious 
married women^s acts, and the dissenting opiiUon of 
Mr. Justice Harlan in Thompson vs. Thompson has 
been followed. 

Thus in the following cases, the right of the ^Vife to 
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maintain an action against the husband for a tort 
committed during coverture, under provisions of a 
married woman^s act similar to that in force in this 
jurisdiction has been recognized. 

Johnson vs, Johnson, 201 Ala., 41. 

Fitzpatrick vs. Owens, 124 Ark., 167. 

Brown vs. Bro^\^l, 88 Conn., 42. 

Gilman vs. Gilman, 78 N. H., 4. 

Fiedler vs. Fiedler, 42 Okla., 124. 

Schultz vs. Schultz, 27 Hun., 26. 

In a nuniber of instances both the courts and com¬ 
mentators have adverted to that which thev char- 
acterize as a growing inclination to construe such statutes 
liberally and if possible, to give this right of action there¬ 
under, and not to consider it as opposed to public policy 
so to do. 

Public Policy Demands That Action of Femme Sole 
Should Not Abate by Marriage. 

The case of Thompson vs. Thompson, and all those 
cases which have followed it were decided on the 
grounds of public policy which has for its aim and pur¬ 
pose the Continuation of the marital existence and 
frowns on anything that in any manner tends to disrupt 
or disturb this relationship. But in all of these cases 
the relationship already existed. In the case at bar 
the appellant at the time of the accident was a femme 
sole, and the ver^ public policy which encourages marriage 
and the formation of the family and home, that fundamental 
basds of society, seeks now to penalize the plaintiff and 
deprive her of an existing right because she followed its 
dictates and entered into the state of coverture. 

It seems to us that a decision holding that the right 
of action 6i a femme sole, for tort committed before 
coverture, abates by the marriage to the defendant. 


7 


fe contrary to public policy and operates so as to defeat 
the entering into the marital state and the formation 
of the family. | 

i 

Appellant Has a Property Right of Which She Can Not 

Be Deprived. j 

The appellant in this case became the own^r of a 
fixed, vested and definite property right, to Iwit, a 
chose in action, at the time the tort was committed. 

_ i 

This right of action was just as much personal pT|operty 
as a’ piano or an automobile .and under our married 
women^s acts remained her property even after coverture. 
Suppose the tort had been committed by som^ third 
person, is there any question, is there any douj^t but 
what she could maintain her action even after mi^rriage. 
Then if this be true, w^hy should coverture with the 
appellee deprive the plaintiff of her property rights, 
her vested rights? | 

It may be argued that public policy intervenes but 
in a case such as this, will there be any evidence or 
testimony that will tend to break up the famibi, that 
will furnish ^‘grist for the divorce mill.” The answer 
is obvious and the public policy contention lacking. 


CONCLUSION. I 

It is respectfully submitted that the opinions in 
the Thompson case, both in this court and the Sui^reme 
Court of the United States, clearly show’, beyond all 
question, that the court w’as considering the right to 
maintain the action for a tort committed during covefture. 
There can not be found an intimation in the record of 
that case, that the court w'as considering torts before 
as w’ell as during coverture, and it is earnestly urged 

that the reasoning both of this court and of the Su- 

1 

I 








s 

preme Court, is not applicable to a case where the 
tort is committed before coverture. 

The judgment of the lower court is erroneous and 
should be reversed. 

Respectfully submitted, 

TEPPER AND BLANKEX, 

' T. MORRIS WAMPLER, 

Attorneys for Appellant. 


January, 1929. 
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IN THE 


(Jfourl 0f gistijict of (ttoIumliH 


No. 4909. 


Sophie E. Spector, Appellant, 

V. 

Max M. Weisman, Appellee, 


BRIEF ON BEHALF OF APPELLEE, 


ARGUMENT. j 

! 

The sole question presented by this appeal is whether 
the wife can maintain an action against her husbajad 
for a tort committed by the husband before coverture. 

There can be no question that at common law subh 
an action could not be maintained. If such an actiqn 
is maintainable, then it is only by virtue of Section 
1155 of the Code of the District of Columbia, whibh 
provides among other things that married w’-omen ^^m$y 
sue separately * * * for torts committed against them 
* * * as fully and freely as if unmarried” * * * arid 
they may ‘‘be sued separately * * * for wTongs inde¬ 
pendent of contract committed by them either before 
or during their marriage as fully as if they were u^- 
married.” I 

Counsel for appellant has devoted considerable 
length to the case of Thompson v. Thompson, 31 Apjj). 
(D. C.) 557; 218 U. S. 611, and has attempted to show 
that that decision only holds that a wife can not sue h jr 
husband for torts committed during coverture. ! 

Assuming but not admitting such interpretation 0f 
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this case, it does not even in that event tend in any 
way to support her contention. The burden is still 
on appellant to show that the statute in question, 
w’hile making no change in the common law pro¬ 
hibiting the wife from suing her husband for torts 
committed by the husband during coverture, does 
change ithe common law so as to permit the wife to 
sue her husband for a tort committed before marriage. 
In other words the statute must be construed as deal¬ 
ing differently with torts committed prior from those 
committed subsequent to marriage. 

An examination of the statute (and it is only by 
virtue of the statute that there can be any basis 
for appellant's claim) will disclose that there is no 
language employed from which such a construction 
can be inferred. On the contrary it shows a clear in¬ 
tention to treat torts committed prior to marriage on 
exactly the same basis as those committed subsequent 
thereto. 

The section in question permits suits against married 
w'omen upon their contracts whether made '^before or 
during marriage and for wrongs independent of con¬ 
tract, committed by them before or during marriage^ 

So that if it be held that the statute did not give 
the wife the right to sue for torts committed during 
coverture, it must necessarily follow* that the terms 
of the statute that she has no additional right to sue 
her husband for torts committed prior to coverture. 

We respectfully submit, however, that the principle 
of law laid down in the Thompson case is that the 
statute in question does not give the wife the right 
to maintain an action in tort against her husband, 
irrespective of the time the tort might have been 
committed. 

As the facts in different cases are rarely if ever 
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identical, so the facts in the case at bar differs fij-om 
the Thompson case in that the alleged tort was com¬ 
mitted prior to the date of marriage. We submit 
that no legal significance can attach to this difference 
of fact, and that the principle of law as laid dowii in 
the Thompson case applies and governs in the casO at 
bar. I 

Let us see w^hat was the question presented in jthe 
mind of Justice Day, who delivered the opinion of !the 
Supreme Court in the Thompson case. At the out¬ 
set of his opinion (page 614 of L. ed.) he says: | 

‘‘This case presents a single question, whai is 
involved in the construction of the statutes 
governing the District of Columbia. The ques¬ 
tion is, under that statute may a wife bring an action 
to recover damages for an assault and battery upon 
her person by the husband | 

i 

After setting forth the reasons for the decisions the 
C'ourt continues (page 616 of L. ed.): j 

I 

''The statute was not intended to give a right] of 
action as against the husband, but to allow the wife, 
in her own name, to maintain actions of tqrt 
which, at common law, must be brought in t|he 
joint names of herself and her husband.’^ | 

I 

! 

Throughout the entire opinion there is no reference 
made or significance attached to the fact that tfie 
cause of action arose during coverture. The reasons 
advanced by the Court for its decision apply with 
equal force in the case at bar. The Court refers to t)ie 
status of married women at common law* and the 
resulting merger of the w*ife’s legal existence into thnt 
of her husband—the statutes enacted for the purposes 
of relieving these disabilities, and the construction pf 
the statute in question in view of the old law and the 
change sought to be effected. Special note is ta^n 


I 
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of the fact that the statute gives her the right to sue 
separately for redress of wrongs, thus emphasizing 
that the statute was directed toward changing the re¬ 
lation of the married w’oman to the world and to give 
to her the capacity to enforce her rights alone rather 
than to change the mutual rights and duties of husband 
and wife. The conclusion is then reached that the 
wife is still prohibited from suing her husband for 
tort. 

.appellant contends that there is no basis for not per¬ 
mitting this suit to be maintained on the ground of 
public policy, but that on the contrary public policy 
demands that she be allowed to maintain this suit. 
As we understand the rule prohibiting litigation of 
this character that it does not deny that one spouse 
can commit no wrong against the other, but that it 
prohibits the husband or wife from seeking redress 
against the respective spouse in an action at law. It 
deals primarily with the remedy and not with the 
wrong. This being so it is of little consequence when 
the wrong may have been committed. Therefore it 
is difficult! to follow appellant’s line of reasoning that 
the demands of public policy are not present in the 
instant case or that they operate in the reverse order. 
The plaintiff is here seeking to obtain from her husband, 
the defendant, the sum of Ten Thousand Dollars 
as compensation for the wrongs alleged to have been 
committed by him against her. Surely this does not 
promote the domestic peace and happiness of the 
family life. Nor are the grounds less potent, because 
the cause of action accrued prior to the marriage. If 
anything they are stronger since appellant has ap¬ 
parently forgiven the trespasser and agreed to share 
his fortune, of which she is now attempting to diminish. 

Appellant contends that she became the owner of a 
fixed, vested and definite right. We deny that her 
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right is vested since it may be divested by the circilim- 
stances of this case. Had appellant died prior to ithe 
trial from causes other than the injuries alleged! to 
have been inflicted, her cause of action would like\yise 
have abated. 1 

In all the cases cited by appellant the cause of 'ac¬ 
tion arose during coverture and are therefore diredtly 
opposed to the Thompson case. In none of the cajses 
is the question of the right to maintain an action for 
tort committed prior to marriage, presented. Tj'he 
case of Schultz v. Schultz, 27 Hun., 26, cited by appellijint 
was later overruled by the Court of Appeals (89 N. lY. 
644). I 

A case directly in point is that of Newton v. WeWr, 
119 Misc. Rep. (N. Y.) 240; 195 N. Y. Supp. 113,'in 
which it was held that a tort action between husbaiid 
and wife will be dismissed under Civil Practice Aict 
Sec. 277, etc., although the tort accrued and the sum¬ 
mons was served prior to the intermarriage of the 
parties. i 

Judge Edgecomb, page 114 of N. Y. Supp. said: i 

“The maintenance of an action of this charaic- 
ter, unless the sole purpose be a raid on an in¬ 
surance company would not add to the conjugal 
happiness and unison which it is the policy of tl|ie 
law to further and promote. As was pointed 
out in Longedyke v. Longedyke (44 Barb. 366) 
the effect of giving so broad a construction to the 
statute as to permit the wife to maintain an ac¬ 
tion against her husband for assault and battei^ 
might be to involve the parties— | 

“In perpetual controversy and litigation, to 
sow seeds of domestic discord and broil, to pro¬ 
duce the most discordant and conflicting interest 
of property between them, and to offer a boimty 
or temptation to the wife to seek encroachment 
upon her husband’s property, which would no|t 
only be at war with domestic peace, but deprive 
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her probably of those testamentary dispositions 
by the husband in her favor, which he would be 
otherwise be likely to make.” 

“It might not be out of place to adopt the lan¬ 
guage of Judge Kopper, in Perlman v. Brooklyn City 
R. R. Co., supra, and say that two lovers who sub¬ 
sequently become man and wife— 

“enjoying each other’s society in an automobile 
pleasure ride, suggest little in consonance with 
the wife’s desire to transfer money from the 
pocket of her husband to her own pocket, because 
his inadvertence has caused her personal hurt.” 

In disposing of the question of the accrual of the 
cause of action prior to the marriage the Court con¬ 
tinued: 

“It seems to me that the decision of this 
question largely depends upon the reason for 
the rule prohibiting such actions. The canon in 
question was founded upon the legal fiction that 
there was an identity of the parties to the marriage 
contract and the husband and wife were one; 
hence a party could not sue himself. The all 
important feature of a lawsuit is not its commence¬ 
ment; it avails a party little to commence the 
action unless he follow it to judgment. The 
principle here involved does not look to the rela¬ 
tion of the parties when the cause of action com¬ 
menced, but to their rights at the time their 
rights are judicially determined. 

In conclusion it is respectfully submitted that the 
court below did not err in over-ruling the demurrer to 
the defendants and the judgment entered thereon 
should be affirmed. 

Lamar & Lamar, 

Lucius Q. C. Lamar, 
Attorneys for Appellee. 



